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DISTRICT,

V.

PARENT ON BEHALF OF STUDENT.

DECISION

Beginning on December 13, 2010, Judith L. Pasewark, Administrative Law Judge
(ALJ) from the Office of Administrative Hearings, Special Education Division (OAH)
presided at the due process hearing in this case.

At the hearing, Jonathan Read, Esq., represented Encinitas Unified School District
(District). Maria Waskin, the Director of Pupil Services, attended the hearing on behalf of
the District.

Eric Freedus, Esg., represented Student (Student). Student’s mother (Mother)
attended the hearing on behalf of Student.

The District filed its Request for Due Process Hearing (complaint) on July 2, 2010.
On July 19, 2010, pursuant to a stipulated request for continuance, OAH continued the initial
hearing date. Subseguently, on November 2, 2010, OAH again continued the matter at the
reguest of the parties, to December 13, 2010. The hearing commenced on December 13,
2010, and continued on December 14, 15, and 16, 2010. The parties completed their
presentation of testimony on December 16, 2010, and were requested to submit written
closing briefs by close of business on January 10, 2011. Upon receipt of the closing briefs,
the matter was submitted and the record closed on January 11, 2011. Pursuant to an ALJ
order issued during the hearing, the District was alowed to submit a Reply to Student’s
closing brief on January 12, 2011, regarding clarification of the |EP transcript only.



ISSUE

Theissueraised by the District is whether Student’s May 10, 2010 Individualized
Education Plan (1EP) offered Student a free appropriate public education (FAPE) in the |least
restrictive environment (LRE).*

CONTENTIONS

The District contends that it offered Student a FAPE in the LRE at the May 10, 2010
|EP meeting. Further, the District’s offer was made by credentialed, licensed, and
experienced educators who recommended a placement that would enable Student to make
educational progress and provide him atypical school experience with accessto generdl
education and peer interaction.

Student claims that placement at The Ingtitute for Effective Education (TIEE), a non-
public school in San Diego, California, isthe only appropriate placement for Student. In
order to support this assertion, Student points out several defectsin the District’s 1EP, which
Student contends represent adenial of FAPE. Specifically, Student contends that (1) Mother
was denied meaningful participation in the |EP process; (2) the District failed to administer a
Deaf and Hard of Hearing assessment, thereby failing to provide current information
regarding Student’ s present levels of performance; (3) the goalsin the IEP were
inappropriate, vague, and unmeasurable; and (4) the |EP failed to adequately address
Student’ s feeding issue.

Whilethe May 10 IEP isflawed, it does not rise to the level of denia of FAPE.

FACTUAL FINDINGS
Background

1. Student is a nine-year-old boy who qualifies for special education and related
services under the primary disability of Speech and Language Impairment (SLI) and
secondary disability of Deaf and Hard of Hearing (DHH). Student has a mild to moderate
bilateral hearing loss and has worn bilateral hearing aides since kindergarten. When wearing
his hearing aides, Student’ s hearing is within the normal range.

2. For the 2008-2009 school year, the District placed Student in a general
education first grade classroom with resource support for part of the day and speech and
language services. He also received DHH support. This placement did not work well for

! Student’ s second issue regarding whether Student was entitled to reimbursement for
private placement was stricken from the complaint at the pre-hearing conference, as Student
has made no affirmative requests for reimbursement.



Student, and in July 2009, at Parents' request, the District agreed to place Student in TIEE
for the 2009 extended school year (ESY). Subsequently, in August 2009, at Student’ s annual
| EP meeting, the District offered Student placement in a special day class (SDC) at a District
elementary school. Parents did not consent to this placement. They notified the District that
Student would remain at TIEE, and they would seek reimbursement for this placement.
Student attended the second grade at TIEE for the 2009-2010 school year pursuant to a
settlement agreement between the parties.

3. On May 10, 2010, the District held an |EP meeting to determine Student’s
placement and services for the 2010-2011 school year. The May 10 |EP offered Student,
placement in a SDC at Flora Vista Elementary School (FloraVista). The placement also
provided that, for 25% of his school day, Student would be mainstreamed in non-academic
activitieswith histypical peers. The |EP contained 13 goals which addressed his areas of
need. The |EP provided for 120 minutes per week of group speech and language therapy;
600 minutes per year of individual occupational therapy (OT) sessions; 300 minutes per year
of OT consultations; and 300 minutes per year of DHH consultations. Both OT and speech
and language sessions would also be provided during the ESY .

4, Mother did not consent to the IEP and informed the District that Student
would remain at TIEE for the 2010-2011 school year, and Parents would again seek
reimbursement for his educational placement. The District, in turn, filed this complaint
requesting that the May 10, 2010 |EP developed as Student’ s educational plan for the 2010-
2011 school year be deemed a FAPE.

Did the May 10 |EP offer Sudent a FAPE?
Assessments

5. Assessments are used to assist in determining eligibility for special education
and related services and to assist the | EP team in making recommendations for a student’s
|[EP. A student must be reassessed at least every three years.

6. The District desired to reassess Student as part of histriennial IEP. This met
with extreme resistance from Mother and her educational advocate, Dr. Sara Frampton,? as
evidenced by a series of letters and emails between the parties and their attorneys.
Ultimately, the parties agreed upon an assessment plan, and the District reassessed Student,
subject to time constraints and limited access to Student.

7. The District conducted a multidisciplinary eval uation which included a
psychoeducational assessment, speech and language assessment, and occupational therapy

2 Sara Frampton is alicensed educational psychologist and marriage, family therapist.
ShehasaB.A. in psychology, M. Ed. in special education, M.S. in counseling, and Ph.D. in
psychology. She has experience as a specia education classroom teacher, resource specialist,
and school psychologist.



(OT) assessment. The District also sought input from the DHH specialist and district nurse,
aswell asfrom his current educational team at TIEE, his private service providers, and his
Mother. At the IEP meeting, the assessment results were discussed, and no objections were
raised regarding staff qualifications, validity of the testing materials, or assessment scoring
and results. Student’s scores were consistent information obtained from TIEE and with
private assessments obtained in 2009.

8. Melissa Dawson,® the school psychologist, conducted the psychoeducational
assessments. Ms. Dawson administered the Behavior Assessment System for Children-2
(BASC-2), the Connors-3 Short Form (parent and teacher rating forms), the Adaptive
Behavior Assessment System, Second Edition (ABAS-2), and the Wechder Intelligence
Scale for Children, Fourth Edition (WISC-1V). Additionally, Ms. Dawson reviewed
Student’ s records and prior assessments, observed Student, and interviewed Mother and Dr.
Frampton.

9. Both Mother and Student’ s teacher compl eted the BASC-2 and Conners-3
rating scales, which measured Student’ s behavioral functioning and social skills.
Comparatively, their scorings of Student were closely aligned. Student’ s scores indicate that
hyperactivity, impulsivity, anxiety, functional communication, inattention, learning problems
and executive functioning are areas of concern both at home and at school. Scores obtained
on the ABAS-2 from the teacher indicate that Student’ s functional and independent skills are
in the average range. Mother’s scoresindicate delaysin conceptual and practical skills.

10.  Student’s scores on the WISC-1V showed a statistically significant
discrepancy between his verbal comprehension and perceptual reasoning composite scores.
Given Student’ s hearing loss and speech and language delay, the perceptual reasoning scores
are considered a more valid estimate of Student’s cognitive ability and learning potential.
Student’ s nonverbal cognitive abilities continue to be at least within the average range, which
isgenerally consistent with his prior assessments. Student’s delaysin vocabulary impact his
verbal reasoning skills.

11.  Ms. Dawson concluded that, overall, Student has made nice growth in his
ability to use language for reasoning and problem solving. While Student has met or made
progress on his|EP goals at TIEE, he continues to demonstrate delays in academics,
communication and attention.

12.  Information obtained from TIEE indicate that Student has earned grades of
“A’s’ and “B’s’ in al academic subjects, with citizenship grades ranging from “ satisfactory”
to “excellent.” Histeacher reported that Student isvery friendly and active. He enjoys

¥ Ms. Dawson hasaB.A. in psychology and M.S. in school psychology. She has been
alicensed educational psychologist for 15 years. Sheisemployed by the District, and her
duties include administration of psychoeducational assessmentsto elementary and preschool-
age children; training and supervision of interns; parent and staff consultation; participation in
| EP meetings,; and development and implementation of behavior support plans.



sharing his academic and social achievementsin his classes and often praises other students.
Student also enjoys physical activities and playing with friends.

13. Ms. Dawson observed Student in hisreading classat TIEE. Based upon her
observation, she concluded that Student is pleasant, polite, and cooperative. He interacts
appropriately with adults and is capable of on-task and appropriate behaviors during 1:1
adult-directed activities;, however, Student requires breaks, encouragement, praise and verbal
redirection to sustain attention and efforts to task.

14.  Marcy Smith,* conducted Student’ s speech and |anguage assessment for the
District, and prepared a written report which was reviewed at the May 10 IEP. Ms. Smith
administered the Goldman Fristoe 2 Test of Articulation (GFTOA-2), the Oral Facial
Examination (Shipley and McAfee, 2004), the Clinical Evaluation of Language Fundamental
(CELF-4), and the Vocabulary Test, Second Edition (EVT-2).

15.  Ms. Smith also reviewed a 2009 assessment report prepared by Cameron
Roberts,® and she consulted Ms. Roberts prior to the | EP meeting to compare and discuss
their findings. Ms. Roberts, who testified at the hearing, reviewed Ms. Smith’s report, and
found it to be adequate. She indicated, however, that her 2009 assessment was more
extensive, and the results were still valid. Ultimately, the findings of both reports are similar.

16.  Asbetter explained by Ms. Roberts, Student has severely impaired receptive
and expressive language, severely impaired auditory processing of language, and moderate
apraxia of speech. Asaresult, he has difficulty processing verbal language without a visual
prompt or cue in order to follow directions, answer questions, and understand or process
narrative length information. Expressively, Student exhibits difficulty with syntax,
morphology, vocabulary development and word retrieval. Student’s speech production is
impaired and his speech unintelligible to an unfamiliar listener or in an unknown context,
70% of thetime. Both Ms. Smith and Ms. Roberts recommended 120 minutes per week of
speech and language services, which was adopted in the May 10, 2010 |EP. Student did not
raise any issues regarding speech and language services.

17.  Aspart of the District’s speech and language assessment, Ms. Smith
conducted an oral mechanism exam, which tests the function of the lips, tongue and pal ate.
Ms. Smith reported that her findings were consistent with those reported by

* Marcy Smith is alicensed speech and language pathologist (SLP) and holdsaM.S.
in speech and language pathology. She maintains a Certificate of Clinical Competence
(CCC) in speech and language pathol ogy

> Cameron Roberts hasaM.A. in speech and language pathology and is a licensed
speech and language pathologist. She also maintains a Certificate of Clinical Competencein
speech and language pathology.



Ms. Raberts. Both reportsindicate that Student has reduced muscle strength due to oral
motor defects associated with BOR Syndrome. Ms. Roberts indicated that this disorder
cannot be corrected or brought to age level, but increased growth in the area can be attained.

18.  Ms. Roberts recommended that Student have several small mealsaday in
order to take in the calories required by his medically prescribed diet. While at school
Student should be given frequent breaks to have snacks and have additional time for snacks
and lunch to ensure he has enough time to complete his meals. She aso recommended he
have snacks available to him at hisdesk. In 2009, Ms. Roberts reported that Student had
difficulty tolerating many foods, and required verbal prompts to continue chewing and
swallowing. In 2010, Ms. Smith observed Student eating a nutrition bar during the
assessment, in which he demonstrated good bolus formation and control and exhibited no
difficulty or delay in chewing or swallowing.

19.  Patricia Castellan, alicensed occupational therapist (OTR) provided Student’s
OT assessment and report. At severa pointsin her report, Ms. Castellan emphasized the role
of school-based OT as an educationally related service. Asadesignated instructional service
(DIS) OT supports goals written to address identified educational needs. Services are based
on educational need, not strictly whether the child would benefit in some way from OT. OT
is not intended to maximize skill level, but rather to develop the foundations necessary for
the child to benefit from his1EP.

20.  Theinformation for this assessment report was obtained through areview of
Student’ s records, clinical observations, and interviews with the classroom teacher, school
staff and Mother. Ms. Castellan administered the Developmental Test of Visual Perception,
Second Edition (DTVP-2), the Berry-Buktenica Developmental Test of Visua Motor
Integration 5" (VMI), the Sensory Profile-School Companion, and the Short Sensory Profile.
She aso conducted an ocular motor skills screening to observe Student’ s ability to use both
eyestogether in a coordinated fashion. Upon completion of the assessment, Ms. Castellan
concluded that Student had below average scores in motor coordination, spatial relations, and
form constancy. Student scored in the low average to below average range in visual motor
integration, which may contribute to his difficulties with written output. When completing
written work, Student writes with inconsistent formation, sizing, spacing and line orientation.
In regards to sensory processing, Student exhibits challengesin processing visual, vestibular,
proprioceptive and tactile information. Based upon her conclusions, Ms. Castellan
recommended that school-based OT services, both direct and consultative, be provided to
support Student with written language and classroom participation affected by underlying
sensory processing difficulties. The |EP team adopted Ms. Castellan’ s recommendation of
600 minutes per year of direct OT services, and 300 minutes per year of OT consultation.
Student did not raise any issues regarding OT services.

21. Ms. Castellan also addressed Student’ s feeding difficulties by looking at OT
concerns, such as sensory processing and motor skills. Ms. Castellan, reviewed prior
assessments, including Ms. Roberts' report, observed Student eating lunch, provided Mother
with a questionnaire, and interviewed both Mother and Student’ steacher. In her report, Ms.



Castellan reported that Student is monitored during lunch at school. His teacher reported that
Student resists eating and hides food; however, Student has behavior incentivesin place to
finish hislunch. Mother’s answersindicated that Student needs encouragement and
observation while eating for safety and to ensure he is getting all the calories he needs. In
her observation at TIEE during lunch, Ms. Castellan noted that the teacher sat next to Student
for about 10 minutes, and prompted and encouraged him to eat his sandwich once. All in all,
it took Student 25 minutes to eat his sandwich and drink one-half of hismilk. Student was
able to manage the food in his mouth without difficulty. Ms. Castellan concluded that
Student continues to require supervision at meal times to ensure that he eats the proper
amount of food. Although Student is able to eat all foods, those which require more ora
mani pul ation and chewing appear to be more difficult for him. Student’soral structures, i.e.,
hissmall lower jaw and misaligned teeth, appear to significantly contribute to his eating
difficulties. When questioned at hearing, Ms. Castellan indicated she believed Student’s
eating issue was behavioral, and not really an OT issue or physical inability to eat.

22.  Though no objections were raised at the | EP meeting, at hearing, Student
objected to the District’ s failure to obtain a DHH or audiol ogic reassessment. The
assessment plan did not include any DHH assessments, nor is there any evidence that Mother
requested an audiologic assessment. To the contrary, as previously reported, the
correspondence between the partiesin April 2010, indicate that Mother did not wish to have
Student reassessed.

23.  Dae Whitcomb,® provided awritten report dated May 6, 2010, on Student’s
DHH status. Ms. Whitcomb, now retired, was employed as a DHH itinerant specialist,
which is a consultative position in which she provided support to DHH student and staff.
Although Ms. Whitcomb’s report is entitled “Individual Summary of Assessment,” Ms.
Whitcomb did not reassess Student, and instead relied on areview of his records, including a
prior diagnostic review, dated May 19, 2009, and an audiol ogic assessment report dated May
9, 2009, from Oralingua School for the Hearing Impaired,” which was provided by Mother.
Ms. Whitcomb testified that she did not reassess Student because the prior reports were still
valid at the time of the May 10 |EP meeting. Student’s partial transcript of the |EP meeting
indicates that Ms. Whitcomb discussed Student’ s hearing deficits and responded in detail to
Dr. Frampton’ s question regarding accommodations and teaching strategies. Ms. Whitcomb
left the |EP meeting upon completing her report.

24.  Ms. Whitcomb’ s one-page report contains the same information as the
previous Oralingua report. “Student’s medical history includes BOR syndrome and recurrent

® Ms. Whitcomb retired in June 2010, having been previously employed by the
Carlsbad Unified School District, on loan to the Encinitas Unified School District through
the North Costal Consortium for Special Education (the local SELPA). Ms. Whitcomb has a
special education credential in DHH. Sheisalso a credentialed speech and language
pathol ogist, and possesses a Clinical Competence Certificate.

’ The Oralingua report was entered into evidence without objection.



otitis media with pressure equalizing (PE) tubes. His hearing loss has fluctuated since the
initial diagnosisin January 2004. Presently, Student presents with a severe sloping upward
to adlight mixed loss bilaterally. Speech recognition is excellent in both ears at dightly
elevated intensities. Speech discrimination scores were 100% in both ears. Student was
fitted with bilateral hearing aidesin August 2007.” Given Student’s continuing hearing
limitations, Ms. Whitcomb recommended 300 minutes per year of DHH consultation.

25.  Ms. Whitcomb was aware that Student had previously had difficulty wearing
his hearing aides, and she was informed that Student was being fitted for new ear buds. She
did not reassess, as Student had not yet obtained his new fittings.

26.  Thereisnoindication of disagreement or additional query regarding DHH
issues at the |EP meeting. Further, Mother’s comments at the | EP meeting regarding
Student’ s hearing concur with the DHH report. Additionally, Ms. Whitcomb’sfindings are
supported by Ms. Roberts' 2009 report, which is aso considered valid. Lastly, the report
from TIEE does not indicate any DHH issues, nor does it recommend any goals requiring
DHH assistance.

The IEP

27. AnlEPisawritten statement for a student with adisability that is developed,
reviewed and revised in an |EP meeting. It isdeveloped by an |EP team made up of avariety
of peopleincluding school administrators, teachers, service providers, advocates, parents and
others with pertinent information regarding a disabled student’ s unique needs.

28.  All necessary parties attended the May 10, 2010 IEP meeting. District
attendees included Maria Waskin,? the Director of Pupil and Personnel Services; Melissa
Dawson, a school psychologist; Patricia Castellan, an occupational therapist; Dale
Whitcomb, a DHH itinerate specialist; Chelsea Lewis, a special education teacher; Mary
Stubstad, a general education teacher; and Marcy Smith, a speech and language pathologist.
Margaret Davenport, the Director of Student Affairs for TIEE, Sara Frampton, an
educational psychologist and Student’ s advocate, and Mother attended the | EP meeting on
behalf of Student. Mother was offered a copy of the Procedural Safeguards, but declined.

29.  Based upon the | EP notes, the Student’ s assessments were discussed first. The
psychoeducational assessment and occupational therapy reports were provided to Mother in
advance of the IEP meeting. Those reports, as well as the speech and language and academic
assessment reports, were discussed at the | EP meeting.

8 Ms. Waskin hasa B.A. in psychology and M.S. in school psychology. She holds an
Administrative Credential and Professional Clear Pupil Services Credential from the State of
Cdifornia. As Director of Pupil Personnel Services, sheisresponsible for all aspects of
special education programming within the District.



30. Thediscussion of the OT report focused on adiscussion of Student’s feeding
issues. In addition to the OT report, Mother provided an update indicating that Student’s
appetite continued to be below that of atypical child hisage. TIEE reported that, while
Student’ s health is generally good, he does not choose to eat independently, and his nutrition
is monitored closely to ensure he takes an adequate amount of calories each day.

31.  During the discussion of Student’s speech and language assessment, the IEP
notes indicate that Mother reported that Student’ s hearing had stabilized when using his
hearing aides, and Student’ s hearing was within normal range.

32.  According to the IEP notes and testimony, Dr. Frampton complimented the
District on the quality of the assessments, and reported that neither she nor Mother had any
objections to the assessments presented.

33.  ThelEP team next discussed Student’s eligibility for special education and
services. The |EP notes indicate that there was discussion of potential eligibility across
severa categories; however, the |EP team, including Mother, determined that the most
appropriate eligibility category would be SLI as primary, and DHH as a secondary category
of dligibility. Although Dr. Frampton testified that the |IEP team did not discuss the
possibility of Other Health Impairment (OHI), there is no evidence that the parties disagreed
about Student’s eligibility categories.

34. ThelDEA requiresthat an |EP include a statement of the student’s present
levels of academic achievement and functioning performance. The statement must contain
sufficient detail to allow the |EP team to determine the extent of the student’s abilities and
special education needs. Present levels of performance (PLOP) are essential to help describe
the difficulties which interfere with the student’ s education so that annual goals can be
developed.

35.  Margaret Davenport, Director of Student Affairs at TIEE, attended the May 10
|EP meeting and testified at hearing.® Student has attended classes at TIEE’s Cook
Education Center for amost two years. The staff at TIEE prepared a six-page synopsis of
Student’s PLOP' s and proposed goals. TIEE’sreport begins by stating that Student is very
friendly and active. He enjoys sharing his academic and social achievementsin his classes,
and he often praises other students for their accomplishments. During breaks, Student
chooses physical activities, playing with friends or playing computer games. The |EP notes
emphasize that Ms. Davenport commented that socializing with peersis agreat motivator for
Student.

® Ms. Davenport was an excellent witness who provided informative and
understandabl e testimony. Much of her testimony, however, was directed towards
descriptions of the TIEE program, its philosophies and methodol ogies, which lacked
significant relevance to the issue of the District’s offer of FAPE.



36. TheTIEE PLOP sare extremely detailed and provide information about
Student’ s strengths, progress, and areas of need. Ms. Davenport reported that although
Student’ s deficits remain, Student’ s attitude toward school hasimproved. Student’s
behaviors have improved. Heisredirectable and stays on task longer. He exhibits no more
avoidance, and is willing to attempt tasks.

37.  ThelEP notes reflect that, at Mother’ s request, the District was asked to use
Student’ s PLOP’ s as presented by TIEE. The District generally complied; however, severa
| EP members added additional information based upon their assessments which had been
overlooked by TIEE. There were no disagreements expressed at the |EP meeting regarding
Student’sPLOP's.

38.  Each IEP must include a statement of measureable annual goals designed to
meet the student’ s needs that result from his disability to enable him to beinvolved in and
make progress in the general education curriculum; and meet each of the student’s other
educational needs that result from his disability. In essence, annual goals are statements that
describe what a student with a disability can reasonably be expected to accomplish within a
12 month period in the student’ s specia education program. Specia education law,
however, does not identify the amount of specificity that isrequired for IEP goals. Vague or
immeasurable goals may be deficient; however, agoal is sufficient when it contains ssmply
enough information for service providers and the | EP team to determine whether the student
is making progress.

39. ThelEP notes reflect that TIEE provided the District with proposed goals
which were discussed at the |EP meeting. The notes indicate that although there were some
aterations suggested by the |EP team, the entire |EP team, including Mother and Dr.
Frampton, agreed on the goal areas. The IEP notes do not suggest that the differences in
proposed goals were insurmountable. As example, the District expressed concern about a
reading goal which appeared to be two goals combined into one goal. The District suggested
rewriting the one goal into two goals. Ms. Davenport agreed that it could be done. The IEP
notes acknowledge that the specific wording of the goals would not be completed that day at
the |EP meeting in order to accommodate the scheduling needs of Dr. Frampton and Ms.
Davenport.

40.  Given that the goals were not completed at the | EP meeting, in the presence of
Mother, Dr. Frampton, and Ms. Davenport, Student has objected to several goals not taken
verbatim from the TIEE goals. Student’ s witnesses negatively commented on the District
goalsin general. The goals of significant concern, however, appear to be Goals Five and Six.

41. TheDidtrict’s Goal FiveisaBehaviora Skill goal. Student’s PLOP, as
reported by TIEE, indicated that he has difficulty with attention and staying on task. The
annual goal to address this behavior requires that Student will remain on task or immediately
return to task when given one verbal prompt in the presence of distractionsin actual
situations nine out of 10 occasions over atwo week period of time. Asexplained by Ms.
Dawson, Goal Fiveisdirected toward attention and remaining on task. It also containsa
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speech and language component of relating to understanding and following directions when
prompted to get back to work after adisruption. Dr. Frampton disagreed, and did not find
Goal Five to be a sufficient behavioral goal. Dr. Frampton explained that although
prompting itself is not inappropriate, prompting does not teach Student what he needs to
learn. Further, the goal istoo narrow. Remaining on task isonly asmall part of executive
functioning, and nothing elseis addressed. Oddly, the District’s Goal Fiveis nearly identical
to TIEE's Social Skill Goal Eight.

42.  TheDidtrict’sGoal Six is Student’s feeding goal. Student’s PLOP, again
determined by TIEE, indicated that Student needs adult assistance at snack and meal times.
Supervision isrequired to ensure that Student eat his food and consume sufficient calories.
Student gets a snack independently and eats it during scheduled snack time nine out of 10
occasions when with hisregular teachers. When with teachers who are unfamiliar with his
snack procedure, he follows his snack procedure six out of 10 times. He tells unfamiliar
teachers heisnot hungry. The annual goal isfor Student to eat a designated portion of his
lunch with an unfamiliar teacher within the 30-minute lunch period with two or fewer
prompts five out of five occasions. The goa does not include a specific behavior plan to
ensure that Student eats.

43. Mother contends that the May 10 |EP fails to adequately address Student’s
feeding issue. Although she did not express disagreement regarding the assessment results or
Student’s PLOP' s at the | EP meeting, she testified that you cannot “just watch” Student, he
needs behavior modifications, as the feeding issue is neurologically based. Ms. Roberts
contends that the feeding goal does not address the difficulties of eating, and Student should
be supervised by a SLP or an OT certified in feeding issues.

44.  TIEE' s Goa Eleven regarding feeding is considered a Social Skills goal.
TIEE'sgoal is more expansive, asit strives for Student to independently select and eat his
snacks. Other than writing down what he ate in his daily food journal, TIEE's goal contains
no specific behavior plan.

45.  Ms. Roberts had additional concerns regarding the District’s other speech and
language goals. She commented that Goal Seven, addressing expressive language word
finding difficulties, was a good goal, but poorly written. Goal Eight, addressing expressive
language and self-advocating, was similar to TIEE’s Speech Goal Seven; however, the
District did not specify “self-advocacy.” She believed Goal Nine was set too low, and
Student has already completed the goal. She did not understand Goal Ten. Goal Eleven
contained too much for Student and needed to be divided into two goals. Further, she did not
believe Student is ready for the concept of inferencing. Finally, Ms. Roberts reported that
Goal Twelve contained alot, and was too advanced for Student based upon his PLOP.

46.  Ms. Davenport, who presented TIEE’ s proposed goals to the |EP team,
provided the most neutral insights regarding the goals. TIEE provided the |EP team with
written proposals regarding both PLOP and goals for their review prior to the | EP meeting.
Ms. Davenport recalled that at the meeting, the IEP team compared goals. Some of TIEE's

11



goals were accepted, as were some of the District’s goals. Ms. Davenport indicated that the
District’ s goals covered the same areas of Student’sindividual needs, but approached the
goals from different perspectives, using different methodol ogies, and different ways of
measuring and generalizing. Ms. Davenport refrained from condemning the goals by
emphasizing that she could not judge the May 10 | EP without knowing about the specific
teaching environment and teacher skills. She could only comment on the goals as they
would be implemented at TIEE. The TIEE goals had been designed for implementation at
TIEE.

47.  Theevidence regarding the parties discussion of LRE comes directly from
Student’ s partial transcript of the IEP meeting. Even without sound or visuals, it is clear that
this portion of the |EP meeting was lethally acrimonious.

48.  School districts are required to provide each special education student with a
program in the least restrictive environment. A specia education student must be educated
with non-disabled peers “to the maximum extent appropriate,” and may be removed from the
general education environment only when the nature or severity of the student’s disabilities
is such that education in general education classes with the use of supplementary aids and
services cannot be achieved satisfactorily.

49.  Ms. Waskin, asthe leader of the |EP team, attempted to commence a
discussion of LRE, by introducing the topic of mainstreaming opportunities available which
might be appropriate for Student. Given that the assessment data and PLOP’ sindicated that
Student isvery social and likes being with other kids, Ms. Waskin inquired of the others asto
what might be appropriate mainstreaming for Student. Mother stated Student was not ready
for mainstreaming, based upon the information provided by Ms. Davenport. Dr. Frampton
added that the |EP team needed to respect the input from TIEE, since they had been involved
with Student for an entire year, and provided him with agood and comprehensive program,
to which he has responded well. Dr. Frampton expressed her agreement with Ms. Davenport
by stating that Student had emerging skills which needed to solidify before attempting
mainstreaming. As such, she expressed her belief that it was premature to discuss
mainstreaming at this |EP meeting. They both indicated that mainstreaming would be more
appropriately discussed in September 2010.

50. Ms. Waskin indicated that TIEE’s concerns would be considered; however, the
| EP team had a process which it needed to go through, and discussion of mainstreaming
opportunities helped in the determination of placement inthe LRE. She further stated, “it’s
our obligation... Children with special needs are entitled to general education opportunities.”

51.  Although Mother’s emotions escalated as she believed her opinion was being
ignored, Ms. Waskin tried to explain that in determining L RE, the | EP team needed to |ook
at a continuum of services. Sheindicated that the |EP team typically started at the least
restrictive continuum and then see at what point (we) can provide the services the child
needs. The team would keep going down the continuum until (we) get to the restrictiveness
or the type of program the child has. The |EP team had little discussion on general education
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with supports. The team then considered the L earning Resource Center for support and
mainstreaming for the remainder of the day. Mother’sinput was, “No;” however, Dr.
Frampton brought up several well-founded questions regarding these placement options.

52.  Potential placement in an SDC was next on the continuum. Ms. Waskin stated
that the District had two SDC options, one a Olivenhein Pioneer Elementary School (OPE),
the other at Flora Vista Elementary School (FloraVista). Before the team could discuss the
SDC’s, Mother again expressed her dissatisfaction. Again, Dr. Frampton asked relevant
guestions regarding curriculum and mainstreaming time, and her questions were answered.

53.  Dr. Frampton again requested that TIEE be considered. Ms. Waskin then
indicated that once the | EP team determined the L RE, the discussion of the continuum
ended; however, other components of the | EP needed to be created (before the team could
make a placement offer.)

54. Mother again adamantly expressed her insistence on TIEE. Student had a
terrible timein the District’ sfirst grade classroom. Since placed at TIEE, Student has made
progress. So, in Mother’s opinion, why would she want to move him, when Ms. Davenport
says he not ready to transition back to a public school placement. Mother reiterated that she
would not move Student from TIEE until Ms. Davenport said he was ready.

55.  Mother and Dr. Frampton chose to leave the |EP meeting at that time,
although the |EP had not been completed and no offer of placement had been made. Mother
was convinced that the District had already decided to place Student in the SDC at OPE. Dr.
Frampton opined the | EP meeting was really a monolog presented by Ms. Waskin. Further,
since the |EP team would not affirmatively discuss TIEE, there was no real participation in
the IEP meeting. Thisisunsupported by the evidence, as severa other |EP team members
attempted to initiate discussion about Student’ s strong social skills, and concernsthat TIEE
was overly restrictive. Another member sought information about mainstreaming
possibilitiesat TIEE.

56.  In her testimony, Mother explained additional reasons for her rejection of
mainstreaming. Mother indicated that Student does not have the language skills for
participation in general education. He has difficulty following directions, which results in
negative behaviors. On the playground, Student isinsecure and anxious. Further, many of
his social weaknesses are related to neurological issues, such as defiance, anxiety, and self-
regulation. These behaviors still result in fights and ostracism on the playground, which
Mother considers devastating to Student. Student desperately wants to be social, but does
not have good social skillsyet. Anything out of the ordinary increases Student’ s anxiety
level.

57.  Ms. Waskin informed Mother and Dr. Frampton that the | EP meeting would
continue in their absence in order to complete the IEP. The IEP meeting continued without
Mother and Dr. Frampton. The |EP notes indicate that special factors, services, settings,
accommodations, transportation were discussed and added to the IEP. The notes further
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indicate that the | EP team discussed the relative merits of offering placement at TIEE, but
felt it would not be aFAPE inthe LRE. The IEP team finally determined that a general
education classroom for core curriculum subjects and speech and language would be
inappropriate. The |EP team selected the SDC setting because Student required small group
instruction with opportunities for repeated practice and reteaching. Mainstreaming
opportunities for Student would include physical education, art, music, field trips and
supported science and social studies.

58.  Whilethe |EP team determined that Student would be mainstreamed for 25%
of the school day, the IEP team did not offer a 1:1 aid during Student’ s time in general
education activities. Student does not have an educational aide at TIEE. Ms. Davenport
testified that Student is usually accompanied by an adult when going from classto class. She
further indicated that, if told to go to a destination without accompaniment, Student would
probably get there, but not quickly and not directly. Ms. Dawson testified that Student’s
behavior did not require an educational aide. She did acknowledge he might need the
assistance of aroom aide while mainstreaming.

59. A placement decision is a determination of where adistrict will implement a
student’s |[EP in the least restrictive environment. An IEP must be capable of being delivered
in the placement. The placement offer must be in writing, consistent with the IDEA’s
reguirement of prior written notice.

60. TheTIEE report presented by Ms. Davenport indicated that Student requires
highly structured classes with few distractions. At TIEE heis grouped with 1-2 students for
al academic classes. Heisrequired to respond frequently and needs a high rate of specific
praise and positive reinforcement for correct responses. He needsto be provided
opportunities to practice new skills as well as systematic review of previoudy learned skills.
TIEE reports that Student’ s classes are arranged so that Student is highly successful, making
an average of 80% correct responses. TIEE, however, currently has no opportunities for
typical peer interaction.

61. Ms. Robertsopined in her assessment report that in order to perform
successfully in school, Student should be in an academic/therapeutic environment that can
provide intensive language instruction throughout the day, where al instruction is geared
toward improving his speech and language skills, and where feeding support is provided
daily.

62. Ms. Dawson indicated that the |EP team believed Student has good social
skills and gross motor skills. He needs mainstreaming to increase his speech and language
skillsand provide typical peer models. The TIEE environment istoo restrictive, and Student
does not have the severity of needs represented there. Further, Student’ s behaviors would
not interfere with mainstreaming. At the time of the |EP meeting, Student had no
demonstrated need even for abehavior plan. His behavior could be addressed with
accommodations. Further, she considered the District’s goals to be appropriate and based on
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Student’s PLOPs. Student would benefit from the SDC class and | EP program created by the
| EP team.

63. MariaWaskin, described the District’s SDC’'s. The District hastwo SDC
programs, and the | EP team decided that the SDC at Flora Vistawould be good for Student.
The SDC at FloraVistais small and highly structured, with targeted instruction. As
Student’ s PLOP' s suggest that Student has significantly impacted language skills, the IEP
team determined that Student requires strong language programs and language models. Ms.
Waskin commented that there is good interaction between the students in the SDC and
activities with typical peers, such as“buddy” programs. Further, FloraVistaiswelcoming to
special education kids. Ms. Waskin also reported that the SLP at Flora Vista had experience
with apraxia and severely impacted speech. She also has a background in feeding issues.

64.  TabithaMcCoy-Locke, ™ the SDC teacher at Flora Vista, aso described the
SDC. Although thisis Ms. Locke' sfirst year as ateacher, she proved to be an informative
and excellent witness in describing her SDC and other DIS services a FloraVista. The SDC
isasecond, third and fourth grade class. Currently thereisaratio of nine children to three
aides and one teacher in her SDC. The SDC is a multi-sensory, language-based classroom
located across the hall from the library and media center. Ms. Locke reviewed the
information provided by TIEE, and believes her classroom environment is appropriate, and
Student will learn in her class. She also went over the proposed |EP goals, indicated that
each goal could be implemented in the SDC and described how she could work with staff
and other service providers.

65. ThelEP notes also reflected that the |EP team considered the SDC at Flora
Vistainstead of OPE because the design of the space more easily allows for 1:1 or 1:2
instruction in aquiet and distraction free environment. The room islarge, with partitioned
areas and an adjacent pod for breakout group sessions.

66. Ms. Waskin sent the completed |EP to Student’ s parents on May 20, 2010.
The cover letter indicates that the |EP offer of placement isthe 2nd/3rd grade SDC at Flora
Vista, which the District considered the LRE. The letter invited Mother to visit the Flora
Vistasite to observe the SDC. Additionally, the letter indicated a hope that Mother would
agree to reconvene the | EP to discuss any additional concerns she might have.

67.  Inher response on June 6, 2010, Mother indicated that she did not believe the
FloraVista SDC existed, and therefore she could not observeit. She also erroneously
indicated that Flora Vistawas not mentioned at the May 10, 2010 |EP meeting.
Consequently, she reported that Student would remain at TIEE. Ms. Waskin and Mother
continued to exchange emails regarding the existence of the Flora Vista placement.

19 Ms. McCoy-Locke is currently working on her master’s degree in special
education. She possessesalLevel 1 Educational Specialist Credential for Mild-Moderate
Disahilities. She currently teaches a special education class for students with multiple
disabilities.
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Ultimately, Mother declined to observe the SDC until September 2010, and she remains
committed to TIEE.

LEGAL CONCLUSIONS
Burden of Proof

1. In a special education administrative due process proceeding, the party seeking
relief has the burden of proving the essential elements of hisclaim. (Schaffer v. Weast
(2005) 546 U.S. 49 [126 S.Ct. 528, 163 L.Ed.2d 387].) Inthiscase, the District hasthe
burden of proof.

Jurisdiction

2. A child with adisability has the right to a free appropriate public education
(FAPE) under the Individuals with Disabilities Education Act (IDEA or Act) and California
law. (20 U.S.C. § 1412(a)(1)(A); Ed. Code, § 56000.) The Individuaswith Disabilities
Education Improvement Act of 2004 (IDEIA), effective July 1, 2005, amended and
reauthorized the IDEA. The California Education Code was amended, effective October 7,
2005, in response to the IDEA. The primary goal of the IDEA isto “ensure that all children
with disabilities have available to them a free appropriate public education that emphasizes
public education and related services.” (20 U.S.C. § 1400(d)(1)(A); see J.L. v. Mercer Island
School Digtrict (9th Cir. 2009) 575 F.3d 1025, 1033 (Mercer Island).) This special
education administrative due process proceeding is brought under the authority of the IDEA.

3. Under specia education law, the parent of a disabled child hastheright to
present an administrative complaint with respect to any matter relating to the identification,
evaluation, or educational placement of the child, or the provision of aFAPE. (20U.S.C. §
1415(b)(6)(A); 34 C.F.R. 8 300.507(a)(2006); Ed. Code, § 56501, subd. (a)(1)-(4).) Within
those limited parameters, OAH has the authority to hear and decide the District’ s issue of
provision of FAPE.

The IDEA

4, Board of Education of the Hendrick Hudson Central School District v. Rowley
(1982) 458 U.S. 176 [102 S.Ct. 3034, 73 L.Ed.2d 690] (Rowley) represents the Supreme
Court’ s fundamental and guiding decision in special education law. Initsdecision, issued in
1982, the Court noted that the predecessor statute of the IDEA did not contain any
substantive standard prescribing the level of education that a handicapped child must receive.
(Id. a p. 189.) Instead, the Court determined that, in the Act, Congress established
procedures to guarantee disabled children access and opportunities, not substantive
outcomes. (Id. at p. 192.) If aschool district actsin compliance with the procedures set forth
inthe IDEA, especially as regards the development of the disabled child’s |EP, then the
assumption isthat the child’s program is appropriate. (ld. at p. 206.) Accordingly, the Court

16



determined that an educational agency must provide the disabled child with a*basic floor of
opportunity.” (Id. at p. 200.) The Court further noted that an appropriate education under
the Act does not mean a “ potential-maximizing education.” (Id. at p. 197, fn. 21.) Stated
otherwise, the educational agency must offer a program that “confers some educational
benefit upon the handicapped child.” (Id. at. p. 200.)

5. The Supreme Court established atwo-part test to determine whether an
educational agency has provided a FAPE for adisabled child. (Mercer Idand, supra, 575
F.3d a p. 1034.) “Firgt, has the State complied with the procedures set forth in the Act?
And, second, is the individualized education program developed through the Act’s
procedures reasonably calculated to enable the child to receive educational benefits?’
(Rowley, supra, 458 U.S. at pp. 206-207.) “If these requirements are met, the State has

complied with the obligations imposed by Congress and the courts can require no more.”
(Id. at p. 207.)

6. In short, “(T)he assistance that the IDEA mandatesislimited in scope. The
Act does not require that States do whatever is necessary to ensure that all students achieve
aparticular standardized level of ability and knowledge. Rather, it much more modestly
callsfor the creation of individualized programs reasonably cal culated to enable the student
to make some progress towards the goals with that program.” (Thompson R2-J School v.
Luke P. (10th Cir. 2008) 540 F.3d 1143, 1155.)

Assessments

7. A reassessment of a student shall be conducted if a school district determines
that the educational or related service needs, including improved academic achievement and
functional performance of the student, warrant a reassessment, or if the student’s parent or
teacher request a reassessment. (Ed. Code, 8 56381, subd. (a)(1).) A reassessment shall
occur not more frequently than once ayear, unless a parent and the school district agree
otherwise, and shall occur at least once every three years, unless the parent and the school
district agree, in writing, that a reassessment is unnecessary. (Ed. Code, § 56381, subd.

(@(2).)
Individualized Education Programs

8. An |EP isawritten document that includes a statement of the present levels of
performance of the student; a statement of measurable annual goals designed to meet the
student’ s needs that result from the disability; a description of the manner in which the
progress of the student towards meeting the annual goals will be measured; the specific
servicesto be provided; the extent to which the student can participate in regular educational
programs; the projected initiation date and anticipated duration; and the procedures for
determining whether the instructional objectives are achieved. Further, the IEP isrequired to
include a statement of the specia education and related services and supplementary aids and
services to be provided to the student, or on behalf of the student, and a statement of the
program modifications or supports for school personnel that will be provided to enable the
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student to (1) advance appropriately toward attaining the annual goals; (2) be involved in and
make progress in the general education curriculum and to participate in extracurricular and
other nonacademic activities; and be educated and participate with other children with
disabilities and nondisabled children. (20 U.S.C. 8414(d)(1)(A)(i)(II), (111); 34 C.F.R. 8
300.320 (a)(2), (3)(2006); Ed. Code, § 56345, subd. (a)(2) and (3).)

0. An |1EP, however, is not required to include goals and objectives for related
services, unless the student receives instruction during the provision of arelated service.
Excluded services are those only necessary to allow the student to attend school, and are not
intended to provide an educational benefit in itself. (Letter to Hayden, 22 IDELR 501 (OSEP
1994); Letter to Smith, 23 IDELR 344 (OSEP 1995).)

10.  Both the amount and type of goalsthat an |EP team is required to provide
depends on the student’ sidentified needs. An IEP is not defective merely because it failsto
include special education goals requested by the parents if those goals are not necessary for
the child to receive aFAPE. The standard is whether the goals were reasonably calculated
to provide educational benefit.

11. Whether an |EP is reasonably calculated to provide educational benefit is not
determined prospectively. It must be assessed in terms of what was objectively reasonable
when the |EP was developed. (Fuhrmann v. East Hanover Bd. Of Educ., (3rd Cir. 1993)
993 F.2d 1031 (Fuhrmann).) Further, the IEP isevauated in light of information available
at the time it was developed and not judged in hindsight. (Adamsv. Sate of Oregon, (Sth
Cir. 1999) 95 F.3d 1141.)

12.  When developing an | EP, the team must consider the strengths of the child; the
concerns of the parents for enhancing their child's education; information about the child
provided by or to the parents; the results of the most recent assessments; the academic,
developmental, and functional needs of the child; and any lack of expected progress toward
the annual goals. (20 U.S.C. § 1414(d)(3)(A), (d)(4)(A); 34 C.F.R. 8 300.324(a), (b)(2006);
Ed. Code, § 56341.1, subds. (a), (d).)

13.  Nothinginthe IDEA requires adistrict to include additional information in a
student’s |EP beyond what is explicitly required under federal and state law. Specifically, an
| EP does not need to include the identity of a particular teacher or service provider, materials
to be used, or educational methodology. (Lettersto Hall, 21 IDELR 58, (OSERS 1994).)
Likewise, an |EP does not need to include recommendations submitted or discussed at the IEP
meeting, but not adopted. (Lettersto Anonymous, 20 IDELR 1460 (OSEP (1994).)

Least Restrictive Environment

14.  School districts are required to provide each specia education student with a
program in the least restrictive environment (LRE). A special education student must be
educated with non-disabled peers "to the maximum extent appropriate,” and may be removed
from the general education environment only when the nature or severity of the student’s
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disabilitiesis such that education in general education classes with the use of supplementary
aids and services “cannot be achieved satisfactorily.” (20 U.S.C. § 1412 (a)(5)(A); 34 C.F.R.
8 300.114(a)(2)(i1)(2006).) To determine whether a special education student could be
satisfactorily educated in aregular education environment, the Ninth Circuit Court of
Appeas has balanced the following factors: 1) “the educational benefits of placement full-
timein aregular class’; 2) “the non-academic benefits of such placement”; 3) the effect [the
student] had on the teacher and children in the regular class’; and 4) “the costs of
mainstreaming [the student].” (Sacramento City Unified School Dist. v. Rachel H. (9th Cir.
1994) 14 F.3d 1398, 1404 (Rachel H.); see dso Clyde K. v. Puyallup School Dist. No. 3 (9th
Cir. 1994) 35 F.3d 1396, 1401-1402).) If it is determined that a child cannot be educated in a
general education environment, then the LRE analysis requires determining whether the child
has been mainstreamed to the maximum extent that is appropriate in light of the continuum
of program options. (Daniel R.R. v. State Board of Ed. (5th Cir. 1989) 874 F.2d 1036, 1050.)

15.  Generally aplacement is deemed more restrictive the less it resembles a
regular classroom environment. The regular educational environment encompasses regular
classrooms and other settings in schools such as lunchrooms and playgrounds in which
children without disabilities participate. (Analysis of Comments and Changesto 2006 IDEA
Part B Regulations, 71 Fed. Reg. 46585 (2006); 34 C.F.R. § 300.117 (2006).) The LRE
beginsin the regular classroom and placements become progressively more restrictive as one
moves aong the spectrum.

16. In determining the placement of a student with a disability, a school district
must ensure that the decision is made by a group of persons, including the parents, and other
persons knowledgeabl e about the child, the meaning of the evaluation data, and the
placement options. Further, the placement decision must be made in conformity with LRE
provisions of the IDEA and Code of Federal Regulations, including title 34 Code of Federal
Regulations, sections 300.114 through 300.118.

17 An |EP must also include an explanation of the extent, if any, to which the
student will NOT participate with nondisabled students in the regular class and in activities
with nondisabled peers. (34 C.F.R. § 300.320 (a)(2006).) Aswith other components of the
| EP, the decision to remove the student from the general education environment for all or
part of the school day must be based upon the student’ s unique needs.

Placement

18. A placement decision is a determination of where adistrict will implement a
student’s |EP in the least restrictive environment. An |EP must be capable of being delivered
in the placement. Therefore, school districts must formulate the |EP before making a
placement decision. (34 C.F.R. §300.116 (b)(2)(2006).) Further, the placement is not defined
by the location where the IEP will be delivered.
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19.  Incontrast to the procedural requirements about the composition of the IEP
team, the IDEA provides only that the parents are essential members of any group that makes
decisions on the educational placement of their child. (20 U.S.C. § 1414 (e).)

20.  The placement offer must be in writing, consistent with the IDEA’s
requirement of prior written notice, with respect to any matter relating to the educational
placement of the child. (Union Sch. Dist. v. Smith, (9th Cir. 1994) 15 F. 3d 1519.) In Union,
the Ninth Circuit noted that one of the reasons for requiring aformal written offer isto
provide parents with the opportunity to decide whether the offer of placement is appropriate
and whether to accept the offer. However, that right does not mean that a change in location
of a program amounts to a change in placement, or that the district failed to make a clear,
written offer of placement. As stated by the United States Department of Education inits
comments to the federal regulations. “The Department’ s longstanding position is that
placement refersto the provision of special education and related services rather than to a
specific place, such as a specific classroom or specific school.” (71 Fed. Reg. 46687 (Aug
14, 2006); see also Johnson v. SEHO (9th Cir. 2002) 287 F.3d 1176.)

Consensus at |EP

21.  ThelDEA does not contemplate voting or majority rule in developing a
student’s |EP. Instead, the goal isto discuss the recommendations of all team members, and
reach consensus about the program that should be provided to the student. (Notice of
Interpretation, Appendix A to 34 C.F.R. Part 300, Question 9 (1999 regulations).) In cases of
no consensus, the school district is ultimately responsible for ensuring that a student is offered an
appropriate program. Therefore, if al team members do not agree, it is up to the school district
to determine the appropriate program. (Lettersto Richards, 55 IDELR 107 (OSEP 2010).)

Parental Participation in IEP Process

22.  Whileastudent is entitled to both the procedural and substantive protections
of the IDEA, not every procedural violation is sufficient to support a finding that a student
was denied a FAPE. Meretechnica violations will not render an IEP invalid. (Amanda J. v.
Clark County School Dist. (9th Cir. 2001) 267 F.3d 877, 892 (Amanda J.).) To constitute a
denial of a FAPE, procedural violations must result in one of the following: the loss of
educational opportunity; a serious infringement of the parents’ opportunity to participate in
the |EP process; or adeprivation of educational benefits. (Ibid.)

23.  Inorder to fulfill the goal of parental participation in the |EP process, the
school district is required to conduct not just an |EP meeting, but a meaningful 1EP meeting.
(W.G. v Board of Trustees of Target Range School District No. 3 (9th Cir. 1992) 960 F.2d
1479, 1485.) Those parties who have first hand knowledge of the child’ s needs and who are
most concerned about the child must be involved in the |EP creation process. (Shapiro v.
Paradise Valley Unified School District No. 69 (9th Cir. 2003) 317 F.3d 1072, 1079, citing
Amanda J., supra, 267 F.3d at p. 891.) A parent who has had an opportunity to discuss a
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proposed | EP and whose concerns are considered by the |EP team has participated in the IEP
process in a meaningful way. (Fuhrmann, supra, 993 F.2d at p. 1036.)

24. A school district cannot independently develop an | EP, without meaningful
parental participation, and then present the |EP to the parent for ratification. (Ms. Sv.
Vashon Island Sch. Dist. (9th Cir. 2003) 337 F3d 1115, 1131). An IEP team meeting should
include “afull discussion of the child’s needs and the services to be provided to meet those
needs.” (71 Fed. Reg. 46678 (Aug. 14, 2006).) The |EP process provides that the parents
and school personnel are equal partnersin decision-making; the |EP team must consider the
parents concerns and information they provide regarding their child. (Appen. A to 34
C.F.R. Part 300, Notice of Interpretation, 64 Fed.Reg. 12473 (Mar. 12, 1999).) The IDEA’s
requirement that parents participate in the | EP process ensures that the best interests of the
child will be protected, and acknowledges that parents have a unigque perspective on their
child' s needs, since they generally observe their child in avariety of situations. (Amanda J.,
supra, 267 F.3d at p. 891.)

25.  Predetermination is aprocedural violation which deprives a student of a
FAPE in those instances where placement is determined without parental involvement at the
|[EP. Merely pre-writing proposed goals and objectives does not constitute
predetermination. The test is whether the school board comes to the |EP meeting with an
open mind and several options are discussed before final recommendation is made. (Doyle
v. Arlington County School Board (E.D. Va1992) 806 F.Supp.1253, 1262; Deal v.
Hamilton County Board of Education (6th Cir. 2004) 392 F. 3d 840. 858.)

Legal Determinations

26.  The evidence supports afinding that the District appropriately assessed
Student, and the parties agreed with the corresponding assessment results and determination
of Student’s present levels of performance. With the exception of the DHH report, Student
agreed with the scores and findings contained in the assessment reports. Further, each
assessment was presented and discussed at the IEP meeting. (Factual Findings 17-21, 32.)
Student requested that the present levels of performance provided by TIEE be accepted as
valid in describing Student, and the |EP team agreed to do so. (Factual Finding 37.)

27.  Student contends that the District failed to provide a DHH reassessment.
Cdlifornialaw provides that areassessment of a student shall be conducted if it is
determined that the educational or related service needs, including improved academic
achievement and functional performance of the student, warrant a reassessment, or if the
student’ s parent or teacher request one. Further the District is obligated to reassess a
student no less than once every three years, unless agreed otherwise. (Legal Conclusion 7.)
The District did not find it necessary to reassess Student, as he had been assessed in 20009,
and it remains undisputed that the testing results were still valid at the time of the IEP
meeting. (Factual Findings 23-25.) Mother did not request a DHH assessment. Rather, she
did not wish Student to be assessed at all. (Factual Finding 6.) Ms. Whitcomb was aware
that Student’ s hearing aides were being modified; however, she did not reassess Student as
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the modifications had not been completed as of the IEP meeting. (Factual Finding 25.)
Given that Student is hearing impaired and requires hearing aides to attain a normal hearing
range, a DHH assessment might have been a“best practice;” however, it isnot afatal flaw
inthe IEP. The information contained in the DHH report is accurate, and was supported by
information provided by Mother and Ms. Roberts. (Factual Finding 26.) The District was
not required to administer a DHH reassessment.

28.  Both the amount and type of goalsthat an |EP team isrequired to provide
depends on the student’ sidentified needs. An IEP is not defective merely because it failsto
include specific goals requested by a parent if those goals are not necessary for the student
to receiveaFAPE. (Lega Conclusion 10.)

29. Inthismatter, Student acquiesces to the goals created by TIEE, yet objects to
the goals as drafted by the IEP team. Although the final goals were not completed at the
| EP meeting due to Mother’ s abrupt departure, Student’ s present levels of performance and
areas of unigue need had been discussed and agreed upon by al parties. AsMs. Davenport
stated, the |EP team compared goals. Some of TIEE’s goals were accepted, as were some of
the District’ sgoals. The District’ s goals covered the same areas of Student’s individual
needs, but approached the goals from different perspectives, using different methodologies,
and different ways of measuring and generalizing. (Factual Findings, 37, 39, 40.) This
brings us back to Rowley. It bears repeating that the standard for determining whether a
student is offered a FAPE iswhether the |EP is reasonably calculated to provide some
educational benefit. The objections to the goals voiced by Student’ s witnesses are duly
noted. (Factual Findings 42-45.) Those objections, however, do not override the fact that
the goals were crafted to address Student’ s areas of specific and unique needs, as defined by
the entire |EP team, including Mother, Dr. Frampton, and Ms. Davenport. Each goal was
based upon Student’ s agreed upon present levels and abilities, and was designed to bestow
some educational benefit on Student. (Legal Conclusion 4, 9,10-12; Factual Findings 37-
46.)

30. Admittedly, Student’s feeding goal is somewhat of an anomaly. The purpose
of the feeding goal was to ensure that Student consumes a requisite number of calories
during the school day. At times, Student will avoid eating, and therefore requires
monitoring. Student’ s assessments in both speech and language and in occupational therapy
explored Student’ s feeding issues, and identified contributing factors to this avoidance,
including physical malformations of the mouth, and sensory issues. Neither recommended
an educationa remedy for thissituation. The conclusion reached by all, including Ms.
Roberts, indicated that, while at school, Student should be given frequent breaks to have
snacks and have additional time for snacks and lunch to ensure he has enough time to
complete his meals. Further, given Student’s propensity for eating avoidance and hiding
food, Student required monitoring during meals to ensure his compliance. (Factual Findings
17,18, 21, 42-45.) Mother’s concern that the goal requires a behavior plan iswell taken;
however, the evidence supports the District’s conclusion that Student was capable of eating
and was compliant during several observations. (Factual Finding 18.) The eating goal was
sufficient.
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31.  Student contends that the recommendation of 300 minutes of DHH
consultation isvague. Consultative services are generally provided as support to the teachers
and staff, and as such, are provided when needed or when problems arise. Consultative
services are not part of a specific goal, nor do they require measurement. Therefore alack of
adefinitive time allotment or description of a specific service does not render a consultative
serviceinvalid. (Factual Finding 24.)

32. ThelLRE requirement is a statutory presumption, not a mandate. Although the
IDEA expresses a strong preference for mainstreaming, a school district must nonethel ess
provide a student with a FAPE in which placement on the continuum is based upon the
individual needs of the student. In essence, the |EP team must start with placement in
general education and ask, why not. At that point, the Rachel H. factors must be evaluated
and balanced. (Legal Conclusion 14-17.) Theinquiry continues with determination of what
type of mainstreaming or contact with typical peersis appropriate and beneficial to Student,
again using Rachel H. asaguide. Similarly, SDC placement, as a lesser restrictive
environment, must be discussed and evaluated prior to moving on to a more restrictive
environment, such as TIEE. In this matter there was agreement that full time placement in a
regular classroom would not benefit Student. Further, although placement in aLearning
Resource Center with mainstreaming was discussed as agoal for Student’s future, no one on
the 1EP team believed this to be an appropriate placement for Student now. (Factua Finding
51.)

33. Inclusionin lesser restrictive environment is not required in situations where
the student will not receive a sufficient educational benefit from such placement. The
guestionis, “Did Student’ s need for intensive special education services outweigh his need to
interact with typically developing peers?” The answer is“No.” Asof May 2010, Ms.
Davenport and Dr. Frampton were both uncomfortable with the fragile status of Student’s
socia and behaviora skills, believing those newly obtained skills needed additional timeto
solidify. Both indicated that consideration of mainstreaming would be more appropriatein
September 2010, precisely when the mainstreaming would commence at Flora Vista.
(Factual Finding 49.) The evidence overwhelmingly supports the District’ sinclusion of
mainstreaming activities as the LRE component. There is no disagreement that Student
presents as a physically active and very socia child who likes to interact with other children.
His receptive and expressive language deficits would be well served by interaction with
typical peer role models. At the time of the |IEP and observations, Student presented with no
significant behavioral problems which would interfere with his participation in
mainstreaming activities or disrupt the activities for other students.

34.  Additionally, the District met its burden of proof regarding placement in the
SDC at FloraVista. Thereisample evidence that the SDC program could provide Student
with an appropriate educational placement and educational benefit. The parties agreed upon
Student’ s present levels, which determined his current abilities and weaknesses. The parties
agreed upon Student’ s areas of need, and the goals were created to address these areas. The
parties agreed that Student required asmall and highly structured environment with targeted
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instruction and opportunities to review and reteach. The SDC teacher confirmed that she
could implement the IEP in her classroom. Additionally, the Flora Vista staff had experience
with apraxia and feeding issues. Lastly, the placement at Flora Vista could provide Student
with immediate access to mainstreaming activities on its campus, which would allow Student
to be educated in the least restrictive environment. (Factual Findings 59-64.)

35.  Student’s primary objection to the IEP is a procedura contention that Mother
was denied the opportunity to participate in the | EP process, and her input was prevented or
ignored.™ In argument, Student emphasizes that the discussions at the |EP meeting were
paramount in determining whether the IEP constituted aFAPE. Thisisincorrect. The
document created by the |EP team is the offer of FAPE, not the discussions, especially in a
highly acrimonious meeting, where voices are speaking, but not listening to what is being
said. (Factual Finding 47.)

36. Mother’ stestimony and the supporting evidence indicates that her sole focus
at the |EP meeting was to obtain placement for Student at TIEE, with the adoption of the
TIEE goals and agenda. She and Dr. Frampton concur that Student’s placement a TIEE is
best and most appropriate for Student. She did not wish to go through the I1EP process, and
any other considerations would be awaste of time. (Factual Findings 49, 54.) When Ms.
Waskin and the |EP team insisted on conducting the | EP process, Mother believed she and
Dr. Frampton were being ignored. She indicated she was not given the opportunity to
express her desire for TIEE, and her reasons why TIEE was a better choice that a public
school setting. (Factual Finding 51.)

37.  Certainly, school districts should consider the results of any independent
educational evaluations, discuss placement options, and answer parents' questions. This,
however, does not mean that a school district must acquiesce to parent demands without
considering any suitable alternatives. (Legal Conclusions 19, 23, 24.) The evidencein this
matter isclear. Mother did extensively participate in the IEP process. She had input in the
assessment process. She attended the | EP meeting with an educational consultant who
presented information and asked questions on her behalf. She had a representative of TIEE
present at the |EP meeting to discuss potential placement at that site. She requested that the
PLOP s developed by TIEE be accepted. She participated in the review of the assessments
and discussion of Student’s areas of need. She made her insistence on placement at TIEE
abundantly clear. (Factual Findings 9, 21, 26, 28, 30, 31, 33, 37, 49, 51-55, 67.) Mother
participated in the | EP process until she decided to terminate her involvement. (Factual
Finding 55.)

! Thisis oddly contradicted by Mr. Freedus s argument that “the only opinions stated
regarding the appropriateness of any program for Student were stated by Ms. Davenport, Dr.
Frampton and Mom.”
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38.  Student also contends that Mother was denied a meaningful opportunity to
participate in the |EP process after the |EP meeting by the provision of a nonspecific offer in
anon-existent placement. Very simply, the |[EP team had not completed the | EP meeting
when Mother left, and had not made an offer of placement by that time. Subsequently, after
completion of the IEP meeting, Ms. Waskin sent Mother a copy of the entire IEP, including
the District’ s offer of placement inthe SDC at Flora Vista. (Factual Findings 66, 67.)

39.  Student erroneoudy relies on an OAH decision, Yuicaipa-Calmesa Unified
School District v. Sudent, Case No. N2007090402. In the Yuicaipa matter, the District was
in the process of creating an entirely new program and informed the parent of the
methodol ogies which would be utilized in the classroom. Parent relied on that information.
When the classroom opened, the methodology adopted was completely different. While the
school district is under no obligation to determine or declare its methodologies at an |EP
meeting, when it does so choose to define the program, it isadenia of FAPE to provide
something completely different. That is not the case in this matter. Here, the SDC program
was being discussed at the IEP meeting. The only difference in the program being offered by
the District wasits location. The |EP team attempted to initiate a discussion of the Flora
Vista setting; however, Mother had emotionally disconnected from the |EP meeting by that
time. Further the District provided Mother with the written |EP that the offered SDC
placement was at Flora Vista, thereby complying with its Union obligation. (Legal
Conclusion 20.) Further, Ms. Waskin offered to set up avisit to Flora Vista, and suggested
that the |EP meeting be reconvened to answer any additional questions. Mother declined.
(Factual Finding 67.)

40. Based upon al of the forgoing, the District has met its burden of proof, and it

is determined that the May 10, 2010 IEP offered Student a free appropriate public education.
ORDER

The Didtrict’ srequest is granted. The May 10, 2010 |EP offered Student afree

appropriate public education.
PREVAILING PARTY

Pursuant to California Education Code section 56507, subdivision (d), the hearing

decision must indicate the extent to which each party has prevailed on each issue heard and

decided.

1. The Didtrict prevailed onissue 1.
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RIGHT TO APPEAL THIS DECISION

The partiesto this case have the right to appeal this Decision to a court of competent
jurisdiction. If an appeal is made, it must be made within 90 days of receipt of this Decision.
(Ed. Code, § 56505, subd. (K).)

Dated: January 26, 2011

/s
JUDITH PASEWARK
Administrative Law Judge
Office of Administrative Hearings

26



